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For the past several years the Junior Barristers have had a committee to 
assist the BAR BULLETIN ComMITEE of the Los Angeles Bar Association in the 
gathering of material for and the publication of the BuLLeTIN. In addition to 
being of help throughout the year it is customary for the Junior Barristers’ Com- 
mittee to be solely responsible for one issue of the BuLLETIN each year. Last 
year we published the issue on the California Supreme Court. 


This year, in view of the anniversary of the adoption of the Bill of Rights 
into the United States Constitution the members of the committee undertook to 
present a sketch of the background and the meaning today of these Bill of 
Rights. The article which follows is the result. 


The authors of the article on the Bill of Rights are: Marvin Webster 
(Origin of the Bill of Rights}; Richard Peterson (Freedom of the Press, Right 
to Assemble, Right to Petition); Paul Burks (Fourth Amendment); Kenneth 
Rhodes (Sixth Amendment), and Leslie C. Tupper (Freedom of Religion, 
Second, Third, Fifth, Seventh to Tenth Amendments). 


We thank George Nilsson for the idea and for his suggestions. 
Respectfully submitted, 


Los- ANGELES JUNIOR BARRISTERS 
Bar BULLETIN. COMMITTEE 


By Paul Burks 
Richard Peterson 
Kenneth Rhodes 
Marvin Webster 

Leslie C. Tupper, Chairman, 
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THE AMERICAN BILL OF RIGHTS 


HIS month we are celebrating the one hundred and fiftieth anniversary of 

the adoption of the first ten amendments to the Constitution of the United 
States. We might not have had such emphasis placed on this anniversary had 
not the events of our time brought out, in sharp relief, the difference between 
societies where the rights guaranteed by our Constitution exist and where they 
do not exist. 


ORIGIN 

In 1688, in a bloodless revolution staged by a Parliament finally united 
after years of political diffusion, Catholic James II was driven out of England 
and Protestant William and Mary were placed upon the throne. In 1689, 
Parliament enacted its Bill of Rights. Essentially, this instrument was a 
declaration by Parliament of certain self-assumed limits to its own power. The 
fact that the instrument addressed itself to the king was occasioned only by the 
ill-doings of the recently removed James; the English Bill of Rights yet remains 
as a legislative announcement of fundamental law, able now to be repealed by 
any Parliament so inclined. 


Of the thirteen therein contained, only five are of interest: (1) keeping a 
standing army in time of peace, other than with the consent of Parliament, was 
declared illegal; (2) the right to petition the King was assured; (3) Protestants 
were given the right to bear arms; (4) freedom of speech in Parliament was 
to be preserved; and (5) “excessive bail ought not to be required, nor excessive 
fines imposed; nor cruel and unusual punishment inflicted.” 


In America, the custom of incorporating Bills of Rights in Colonial Charters 
began in the first Plymouth colony; nine colonies saw fit to include such 
“guarantees” in their charters. When the first Continental Congress convened, 
it issued a Declaration and Resolves of Rights on October 14, 1774, and therein 
stated that English colonists had five fundamental rights, (1) trial by jury, 
(2) liberty of the person, (3) freedom of the press, (4) the right peaceably to 
assemble and petition the king, and (5) the right to be free from standing armies 
kept in a colony without the consent of its legislature. The actual effect of 
these Bill of Rights was small; they were all addressed to an English Govern- 
ment which had the power to determine whether the declared “guarantees” 
would or would not be fulfilled. 


Within a short time after the Declaration of Independence, all of the 
Colonies had drawn up Constitutions in place of Charters. Virginia’s constitu 
tion of June 12, 1776, was the first to include a Bill of Rights. It incorporated 
all of the terms now found in the Fourth, Sixth, and Eighth Amendments, and 
parts of the First and Fifth. By 1787, seven other states had similar Bills of 
Rights, and three others had inserted in the body of their Constitutions certain 
similar guarantees. 


Thus, up to the time of the Constitutional Convention, convened first on 
May 14, 1787 at Philadelphia, the bill of rights as a political device was widely 
used and had served in three different capacities: (1) as a limitation to legisla 
tive power removable by the legislature which imposed it (English Bill of 
Rights); (2) as an ineffective pronouncement by ineffective governments of 
their “ancient liberties” (Colonial Charters; Declaration and Resolves of First 
Continental Congress), (3) as a genuine limitation to legislative power imposed 
by the people to whom such legislatures were responsible (Bill of Rights i 
State Constitutions). A fourth capacity, not at first unanimously percei 
arose with the adoption of the first ten Amendments. 
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Early in the session of the Constitutional Convention, specifically on August 
20, 1787, Charles Pinckney of South Carolina made the first suggestion for a 
Bill of Rights in the Federal Constitution. His proposals were for guarantees 
of freedom of the press, of freedom from having to quarter soldiers in time 
of peace without consent, and of freedom from a standing army in time of 

ce without the consent of the legislature. These proposals were shelved. 
Throughout the sporadic records now available of the Convention, only scattered 
references may now be found on further proposals for a Federal Bill of Rights. 
Gerry cf Massachusetts offered a resolution that a committee be formed to 
draft a Declaration of Rights, which, he added, could be patterned after the 
Virginia Bill of Rights, and could be “drawn up in a few hours.” This resolu- 
tion was defeated by a vote of 10 to 0. 

The fundamental reason for the early exclusion of a Bill of Rights in the 
Federal Constitution was the same fundamental reason which had theretofore 
made appropriate Bills of Rights in other charters of state. In England in 
1689, in the states in the 1780's, legislatures which but for such prohibitions as 
were contained in the various Bills of Rights would have had the entire 
sovereignty and the unlimited power to pass laws on any subject were, by a 
Bill of Rights, constrained from the exercise of such power. But the Federal 
Constitution was a grant of power to a government which had no natural 
sovereignty. There was no need, thought some of the framers of the Constitu- 
tion, for a positive prohibition against Congress legislating on freedom of the 
press, for example, for Congress had been given no positive power to legislate 
with respect to the press. 

When finally the Constitution was proposed to the states for ratification, 
five states out of nine needed for ratification approved the document without 
offering any amendments. Massachusetts, New Hampshire, South Carolina 
proposed amendments dealing with guarantees to the people, but ratified with 
no mention of these proposals. Massachusetts and New Hampshire accompanied 
their ratifications with recommendations to Congress that amendments to the 
Constitution incorporate a Bill of Rights to be immediately proposed. New York 
and Virginia were still in convention when eight states had already ratified. 
Virginia finally ratified, but only after adding in its resolution of ratification a set of 
amendments which it felt desirable should be incorporated as soon as possible 
in the Constitution. New York finally also ratified, at first inclining to make its 
approval contingent on the adoption of a Bill of Rights, but later accepting the 
Constitution as written, “in confidence that the proposed amendments would 
received the early and mature consideration of Congress.” 

Thus, on what have been reported to be no more than verbal assurances that 
a Bill of Rights would be proposed immediately after ratification, all states 
consented to the Constitution. Madison, on June 8, 1789, presented to the first 
Congress the amendments proposed by Virginia. There were twelve amend- 
ments in all; only ten were adopted; the eleventh provided “the equal rights of 
conscience, the freedom of speech or of the press shall not be infringed by any 
state,” and was defeated in the Senate; there is no record of the contents of 
thtwelfth proposed amendment. 

On November 20, 1789, New Jersey ratified these amendments—the first 
state so to do; On December 15th, 1791, Virginia ratified—the last state (there 
isno evidence on the journals of Congress that the Legislatures of Connecticut, 
Georgia and Massachusetts ratified the amendments). 

This is the history and origin of the Federal Bill of Rights—an integral 
part of our organic law, a portion of the boundary within which the national 
government functions, “the equivalent every man receives, as a consideration for 
the rights he has surrendered.” 
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FIRST AMENDMENT 


Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of 
speech or of the press; or of the right of the people peaceably to 
assemble, and to petition the government for a redress of grievances. 


The very foundation of many of the colonies was the desire of the original 
settlers to worship according to their consciences. Puritans, Quakers, and 
Huguenots were refugees from religious persecution. While the liberty they 
sought was at first only for their own dissent, eventually, the necessity for 
compromise among so many strongly religious groups began to generalize the 
individual experience into a deep and genuine sense of religious liberty. 


The only reference to religion in the Constitution as adopted was in Article 
VI, Clause 3, where it was said “. . . All officers, both of the United States 
and the several States, shall be bound by oath or affirmation to support this 
constitution; but no religious test shall ever be required as a qualification to 
any office or public trust under the United States.” 


In ratifying the Constitution several of the states had urged the adoption of 
some such provision as now found in the First Amendment, for they feared that 
the power given by the Constitution to make all laws necessary and proper to 
carry it into execution, enabled Congress to make laws that might infringe the 
rights of conscience. 

The full and free right to entertain any religious belief, to practice any 
religious principle, and to teach any religious doctrine which does not violate 
the laws of morality and property, and which does not infringe personal rights 
is conceded to all. ; 


One indicted for polygamy cannot set up this amendment as a defense. 
(Reynolds v. United States, 98 U. S. 145.) In the cited case the court said 
that the word “religion” was not defined in the Constitution. In giving the 
history of the adoption of this amendment, the Court, as an aid to its interpreta- 
tion, referred to the Act of Virginia, “establishing religious freedom” in which 
religious freedom is defined, and after a recital “that to suffer the Civil Magi- 
strate to intrude his power into the field of opinion, and to restrain the pro- 
fession or propagation of principles on supposition of their ill tendency, is a 
dangerous fallacy, which at once destroys all religious liberty,” it is declared 
“that it is time enough for the rightful purposes of civil government for its 
officers to interfere when principles break out into overt acts against peace and 
good order.”” In these two sentences is found the true distinction between what 
properly belongs to the Church and what to the State. 


Freedom of religion is protected against state interference by the Fourteenth 
Amendment. (Cantwell v. Connecticut, 310 U. S. 296.) 


FREEDOM OF SPEECH AND OF THE PRESS AND OF 
THE RIGHT TO ASSEMBLE PEACEABLY* 


“Those who won our independence believed that the final end of the 
state was to make men free to develop their faculties; and that in its 
government the deliberative forces should prevail over the arbitrary. 
They valued liberty both as an end and as a means. They believed 
liberty to be the secret of happiness and courage to be the secret of 
*“Free Speech in the United States” by Zechariah Chafee, Jr., Langdell Professor of 

Law in Harvard University (1941), Harvard University Press is the outstanding work on 
this general subject. It is a most stimulating book, written for all thoughtful citizens, 
whether lawyers or laymen. 
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liberty. They believed that freedom to think as you will and to speak 
as you think are means indispensible to the discovery and spread of 
political truth; that without free speech and assembly discussion would 
be futile; that with them discussion affords ordinarily adequate protec- 
tion against the dissemination of noxious doctrine; that the greatest 
menace to freedom is an inert people; that public discussion is a political 
duty; and that this should be a fundamental principle of American 
government. They recognized the risks to which all human institutions 
are subject. But they knew that order cannot be secured merely 
through fear of punishment for its infraction; that it is hazardous to 
<liscourage thought, hope and imagination ; that fear breeds repression; 
that repression breeds hate; that hate menaces stable government; that 
the path of safety lies in the opportunity to discuss freely supposed 
grievances and proposed remedies; and that the fitting remedy for evil 
counsels is good ones. Believing in the power of reason as applied 
through public discussion, they eschewed silence coerced by law—the 
argument of force in its worst form. Recognizing the occasional 
tyrannies of governing majorities, they amended the Constitution so 
that free speech and assembly should be guaranteed.” 


The two striking features of the First Amendment are its apparent pro- 
hibition of any curtailment of freedom of expression and its application to 
Congress alone. 

Although a literal interpretation of the prohibitory language has been con- 
tended for on the theory that the power of the government to prevent anti- 
social action is an ample safeguard for its continued orderly existence, it is not 
to be supposed that the framers of the Constitution intended any such result, 
and this extreme view has been consistently rejected by the courts. The common 
law of blasphemy, obscenity, and defamation of individuals survived the passage 
of the Amendment, as did the power of the judiciary to punish as contempt 
interference with pending judicial proceedings. 

The basic objective of the First Amendment and its most important result 
seems to have been to wipe out the most repressive principles of the common 
law of sedition and libels against the government and to insure the people that 
there would be no purely political censorship of the press. 

At the time the nation achieved its independence the people had only recently 
won the struggle against licensing and censorship of the press, for until about 
the middle of the eighteenth century violators of this previous restraint upon 
publication were severely prosecuted. Indeed there was no printing at all in 
Virginia from 1684 to 1729. Under the common law of seditious libel criticism 
of the government tending to bring it into disrepute was actionable regardless of 
the truth of the charges and the jury was allowed to pass only upon the fact 
of publication. 

The First Amendment was a product of the American Revolution. It 
established a new concept of the relationship which should exist between free 
individuals and their government, and was not merely a guaranty of the existing 





1Justice Brandies, concurring in Whitney v. Calif. or. 274 U. S. 357. 
2C. A. Peairs, Jr., Freedom of the Press (1940), Ses, ko. 
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rights of the people against future encroachment by a powerful national govern- 
ment. Their existing rights were decidedly limited. 

“For it is a singular and little known fact that the right of free 
speech was not included as one of a person’s fundamental and inalien- 
able rights in any Bill of Rights adopted by any of the States prior 
to the Federal Constitution. The only right of free speech specifically 
guaranteed by any State prior to 1789, was the right to speak freely on 
the floor of the Legislature, without being held to account in Court. The 
right to freedom of speech in general, as a separate guaranty, was created 
for the first time in this country by the First Amendment to the Consti- 
tution. There is a very general misunderstanding of this fact by judges, 
lawyers, and historians. The inhabitants of the various States in 1787 
would have been profoundly amazed if they had been told that the pro- 
visions in their State Constitutions guaranteeing their life, liberty and 
property established for them a right to freedom of speech. They well 
knew that such was neither the fact nor the law.’ 


The passage of the First Amendment did not end the struggle for freedom. 
In the first place, although this constitutional prohibition upon Congress raises 
a correlative individual right which is the heritage of the humblest citizen, and 
although the Supreme Court of the United States has assumed the sacred 
duty of protecting that right, we are, nevertheless, largely dependent upon 
prosecuting attorneys, and trial court judges and juries for the actual applica- 
tion of these principles. And the “occasional tyrannies” and passions of the 
people are not infrequently, and quite understandably, reflected in the actions of 
these law enforcement agencies. In the second place, Congress definitely does have 
the power to prohibit seditious utterances despite the First Amendment. 

“There are times when those charged with the responsibility of 
government, faced with clear and present danger, may conclude that 
suppression of divergent opinion is imperative; because the emergency 
does not permit reliance upon the slower conquest of error by truth. 
And in such emergencies the power to suppress exists.’ 


The Supreme Court of the United States has had much to say in recent 
years of the “clear and present danger” test for determining the constitutional 
limit of curtailment of freedom of speech and of the press. In fact it has 
only been within the past quarter of a century that the Supreme Court has had 
occasion to give extensive consideration to these constitutional guaranties. But 
since almost all of the recent cases have dealt with alleged infringements of 
civil liberties by the States and their political subdivisions, and not by Congress, 
the Supreme Court’s most significant expansion of the Constitution of the 
United States to protect us against all governmental infringements of freedom 
of expression should first be related. 

The First Amendment applies by its own terms to the national government 
alone, and has been so construed from an early date® until the present time. 
An amendment which would have applied to the states was presented to Congress 
in 1789. As approved by the House it read, 

“The equal rights of conscience, the freedom of speech or of the 
press, and the right of trial by jury in criminal cases, shall not be in- 
fringed by any State.” 
8Charles Warren, The New “Liberty” under the Fourteenth Amendment (1926), 39 

Harv. L. Rev. 431, 461. 

‘Justice Brandeis, dissenting in Gilbert v. Minnesota (1920), 254 U. S. 325, and ex- 
pressing what is now accepted as a correct statement of the law. (Italics added.) 

5Barron v. Baltimore (1833), 7 Pet. (U. S.) 243. 
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However. it was rejected by the Senate, and the House and the people acquiesced 
in the Senate’s action. 


The Fourteenth Amendment to the Constitution of the United States 
enacted in 1868, provides, 

No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; 
nor shall any State deprive any + 0 of life, liberty, or property, 
without due process of law, 


The hope of bringing freedom of speech and freedom of the press within 
the phrase “privileges or immunities of citizens of the United States” was all 
but destroved by the famous Slaughter House Cases (1873) 16 Wall (U. S.) 
36, which refused to invalidate state legislation establishing a monopoly in a 
field theretofore occupied by private enterprise. There was still room to argue, 
however, that while “privileges or immunities’ did not include the type of 
individual right involved in that case, the phrase should encompass those 
privileges and immunities set forth in the first Eight Amendments to the Con- 
stitution. This possibility was later foreclosed by the Supreme Court® and 
we entered the twentieth century—that was to see the intensification of racial 
and class and political intolerance in this country and the rise of dictorships in 
other parts of the world—with nothing in the Constitution? enabling the Supreme 
Court to protect the people of our forty-eight states from their governments 
taking the first steps in the totalitarian direction by curtailing freedom of 
speech and of the press (as Huey Long’s Louisiana subsequently attempted 
to do.5) 

There was, of course, the “due process’ clause of the Fourteenth Amend- 
ment, but the Supreme Court had said that its meaning was the same as the 
“due process” clause of the Fifth Amendment. And the word “liberty” in the 
Fifth Amendment seemed to mean no more than physical liberty, both histori- 
cally and by reason of the express provisions of civil liberties like “freedom of 
speech” in the First and other concurrently enacted amendments. 


The opening wedge for a more liberal definition of “liberty” was Allgeyer 
v. Louisiana (1897), 165 U. S. 578. The possibility of including freedom of 
speech and of the press within the Fourteenth Amendment by this means was 
presented to the court in Patterson v. Colorado (1907), 205 U. S. 454, andi 
Gilbert v. Minn. (1920), 254 U. S. 325, but left undecided in both instances. 
Saegaeey and less than twenty years ago, the Court said, 

“As we have stated, neither the Fourteenth Amendment nor any 
other provision of the Constitution of the United States imposes upon 
the States any restrictions about ‘freedom of speech’ : 


But only three years after that case Mr. Justice Sanford, speaking for the 
Court in Gitlow v. New York (1925), 268 U. S. 652, 666, said, 
“For present purposes we may and do assume that freedom of 
speech and of the press—which are protected by the First Amendment 
from abridgement by Congress—are among the fundamental personal 





rights and ‘liberties’ protected by the due process clause of the Four- 

teenth Amendment from impairment by the States.” 

6Maxwell v. Dow (1900), 176 U. S. 581. 

7Art. IV, Section 4, “The United States shall guarantee to every State in this Union 
a Republican Form of Government” is nonenforceable judicially. 

8Grosjean v. American Press Co. (1936), 297 U. S. 233. 

®Prudential Ins. Co. v. Cheek (1922), 259 U. S. 530, 543. 
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; Thus, by a single judicial utterance, unaccompanied by argument on principle 
acquiesced ° | i b . f h ° of ~ ° : 

and with only a bare mention of the previous authorities, the Constitution of 
the United States was, in effect, amended. Subsequent cases!® have enlarged 
-d States | the word “liberty” in the Fourteenth Amendment to include freedom of the 
press. ’ ; ; 
shall “The predominant purpose of the grant of immunity here invoked 
' was to preserve an untrammeled press as a vital source of public in- 


tates ; A * : . 
perty, formation. The newspapers, magazines and other journals of the coun- 
try, it is safe to say, have shed and continue to shed, more light on 
the public and business affairs of the nation than any other instru- 
ess_ within mentality of publicity; and since informed public opinion is the most 
”” was all potent of all restrains upon misgovernment, the suppression or abridge- 
1 (U.S) ment of the publicity afforded by a free press cannot be regarded other- 
poly in a wise than with grave concern . . . A free press stands as one of 
to argue, the great interpreters between the government and the people. To allow 
e type of it to be fettered is to fetter ourselves.’!! 
ass those : 4 
. the Con- And still more recently the right of peaceful assembly has been brought 
‘ourt® and | within the protection of the Fourteenth Amendment. 
. of racial “The right of peaceful assembly is a right cognate to those of free 
torships in speech and free press and is equally fundamental. As this Court said in 
e Supreme United States v. Cruickshank, 92 U. S. 542, 552, 23 L. Ed. 588: ‘The 
vernments | ——— 
reedom of 10Near v. Minnesota (1931), 283 U. S. 697; Grosjean v. American Press Co. (1936), 


attempted | 27 U. S. 233. 
Justice Sutherland, speaking for the Court in the Grosjean case, supra. 
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very idea of a government republican in form, implies a right on the 
part of its citizens to meet peaceably for consultation in respect to public 
affairs and to petition for a redress of grievances.’ The First Amend- 
ment of the Federal Constitution expressly guarantees that right against 
abridgment by Congress. But explicit mention there does not argue 
exclusion elsewhere. For the right is one which cannot be denied with- 
out violating those fundamental principles of liberty and justice which 
lie at the base of all civil and political institutions—principles which 
the Fourteenth Amendment embodies in the general terms of its due 
process clause,”’!* 

Thus has the Supreme Court enacted in the twentieth century that which 
failed of passage as a formal amendment to the Constitution in the eighteenth 
century.'% 

Now that the Supreme Court is the protector of our civil liberties against 
infringement by any government, federal, state or local, how much liberty do 
we have? We are still subject to the common law of obscenity and blasphemy, 
and rightfully so, for 

sy profanity and indecent talk and pictures, which do not 





12Chief Justice Hughes, speaking for the Court in DeJonge v. Oregon (1937), 209 
U. S. 353. See also, Hague v. C. I. O. (1939), 307 U. S. 496. 

13The Supreme Court has by no means assimilated all of the first Eight Amendments 
into the due process clause of the Fourteenth Amendment. See Justice Cardozo’s discus- 
sion in Palko v. Conn. (1937), 302 U. S. 319. 
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form an essential part of any exposition of ideas, have a very slight 
social value as a step toward truth, which is clearly outweighed by the 
social interests in order, morality, the training of the young, and the 
peace of mind of those who hear and see. Words of this type offer 
little opportunity for the usual process of counter argument. The harm 
is done as soon as they are communicated, or is liable to follow almost 
immediately in the form of retaliatory violence.’’!* 


The law of defamation is a frequently invoked restraint, but, except in 
very unusual situations, it restrains neither truthful utterances nor the expression 
of opinion in good faith about public matters. The protection of reputations of 
individuals through the flexible application by juries of common law rules has 
not as yet come into conflict with the federal constitutional rights to speak and 
write freely. 


Undoubtedly the most important and the most controversial questions which 
have come before the Supreme Court in the field of freedom of expression are 
contained in the espionage, sedition, and criminal syndicalism cases. World War 
I gave rise to a good many state statutes in addition to the wartime federal 
statute, all designed to afford protection against obstructionist and revolutionary 
propaganda.’® The state statutes are still in effect, and Congress enacted in 
the Alien Registration Act of 1940'° the most comprehensive peace-time sedition 
act in the history of the country, applicable to citizens as well as to aliens. 


There is no serious dispute with the premise that: 


“Words are not only the keys of persuasion, but the triggers of 
action, and those which have no purport but to counsel the violation 
of law cannot by any latitude of interpretation be a part of that public 
opinion which is the final source of government in a democratic state.’’!7 


The difficulty arises in applying this principle to the facts and especially 
in treating the element of causation. 


“The fundamental right of free men to strive for better conditions 
through new legislation and new institutions will not be preserved, if 
efforts to secure it by argument to fellow citizens may be construed 
as criminal incitement to disobey the existing law—merely, because the 
argument presented seems to those exercising judicial power to be un- 
fair in its portrayal of existing evils, mistaken in its assumptions, un- 
sound in reasoning or intemperate in language.’’!® 


There is more than a distinction of degree between direct incitement to 
violence and political agitation for changes even of a drastic nature in our form 
of government or in our present economic system. The latter type of advocacy 
would ordinarily be within the constitutional guaranty, but the dividing line 
cannot be laid down in the abstract. The closest which the Supreme Court 
has come to a definite governing principle is the “clear and present danger” 






MChafee (1941) Free Speech in the United States, p. 150. 

These statutes are collected in Appendix III to Chafee op. cit. supra, n. 15. 

16(1940) 54 Stat. 570. See analysis and discussion of the act in Chafee, op. cit. 
Supra, n. 15. 


ve one Learned Hand in Masses Publishing Co. v. Patten (S. D. N. Y., 1917), 244 
ed. 305 


8Justice Brandeis dissenting in Pierce v. United States (1920), 252 U. S. 239. 
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test of Justice Holmes speaking for a unanimous court in Schenck v. United 
States (1919), 249 U. S. 47. 

“We admit that in many places and in ordinary times the defend- 
ants in saying all that was said in the circular would have been within 
their constitutional rights. But the character of every act depends 
upon the circumstances in which it is done. . . . The question in 
every case is whether the words used are used in such circumstances and 
are of such a nature as to create a clear and present a danger that they 
will bring about the substantive evils that Congress has a right to pre- 
vent. It is a question of proximity and degree. When a nation is at 
war many things that might be said in time of peace are such a hindrance 
to its effort that their utterance will not be endured so long as men 
fight and that no Court could regard them as protected by any con- 
stitutional right.” 


Although the Supreme Court has wavered somewhat in applying this test, 
purporting to distinguish certain statutes, as to which the test was said to be 
inappropriate, the present Court seems to have reaffirmed the views expressed 
by Justice Holmes in the Schenck case. 


The power of the judiciary to punish through contempt proceedings obstruc- 
tions to fair and impartial administration of justice is also subject to the “clear 
and present danger” test. The Supreme Court has recently decided that courts 
are not immune from the pressure of well publicized suggestions as to the 
proper disposition of pending cases and even as to the probable consequences, 
if not illegal, of the failure to heed that advice. The interest of society requires 
a liberty of discussion of matters of public importance, whether or not they are 
involved in litigation. And to regard even intemperate Gwe, as 
in itself of substantial influence upon the course of justice would be to impute 
to judges a lack of firmness, wisdom, or honor which we cannot accept as a 
major premise.”?® 


Freedom of speech, freedom of the press, and freedom of assembly have 
been the basis for a number of important Supreme Court decisions in the field 
of labor law during the past three years. Peaceful picketing may no longer be 
prohibited absolutely,?° nor limited arbitrarily.24 On the other hand an em- 
ployer is fully protected in expressing his views on labor organizations directly 
to his employees, as long as the words do not contain a threat of discrimination 
or discharge for a failure to agree with the employer.** The limitation on these 
principles have not been fully determined. Peaceful picketing may be enjoined if 
“enmeshed with contemporaneously violent conduct which is concededly out- 


19Mr. Justice Black speaking for the majority of the Supreme Court in the com- 
panion cases of Bridges v. Calif. (Dec. 8, 1941), ........ RSs Be. stiseass , rev’g. (1939), 14 Cal, 
(2d) 464, 94 P. (2d) 983 and Times Mirror Co. v. Superior Court (Dec. 8, 1941), ...... U. 
S. ...... rev’g. (1940), 15 Cal. (2d) 99, 98 P. (2d) 1029. 

20Thornhill v. Alabama (1940), 310 U. S. 88; Carlson v. culifornia (1940), 310 U 
S. 106. 

214merican Federation of Labor v. Swing (1941), 312 U. S. 321 (the right of an 
“outside” union to picket was upheld as against a state court injunction.) Consider the 
applicability of this decision to the similar prospective Congressional legislation for de 
fense Industries. 

22National Labor Relations Board v. Ford Motor Co. (C. C. A. 6th, 1940), 114 F 
(2d) 905, cert. den. (1941), 312 U. S. 689. 
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lawed.”** Peaceful picketing in furtherance of an illegal boycott or strike would 
sem to have no more constitutional exemption than employers’ threats in 
violation of the Wagner Act. Both entail an abuse of economic power and are 
more than an expression of opinions. Of course the substantive evil which the 
government is attempting to combat must be serious and the tendency of the 
utterance to create that evil must be fairly certain before freedom of expression 
may be curtailed. 


In considering the constitutionality of the restraints upon civil liberties the 
Supreme Court has concerned itself primarily with the degree and justification 
of the restraint and not so much with the procedure or the type of sanction 
employed in enforctng that restraint. Criminal liability in the form of imprison- 
ment or fine, injunctive restraint at the instance of the state or upon petition of 
the private individual, or damages to compensate the injured litigant all would 
appear to be, when reasonably exercised, constitutional means of limiting the 
individual’s freedom of expression. However, procedure is extremely important, 
tor 

“. . we cannot afford to forget that the guarantees of liberty in 
the Bill of Rights do not themselves operate to preserve liberty. They 
are brought actively in our lives by the intervention of human beings 
in ways which must be determined by specific legal rules. Dicey in 
his Law of the Constitution has shown that in England, where there are 
no constitutional guarantees at all, good legal machinery has made possi- 
ble a large measure of liberty, but that the eloquent language of the 
French Declaration of the Rights of Man in 1791 was followed by some 
of the worse deprivations of liberty in modern history because of the 
lack of efficient remedies which a citizen could invoke for his protec- 
tion . . . These instances show that the constitutional definition of 
a given liberty is less important than the legal machinery which de- 
termines the scope of the liberty in a given case, that is, which demarcates 
the line between permissible and forbidden governmental action and 
which forces the government not to cross that line.” 


Consequently, we must be vigilant, for even as this country fights for its 
own existence and for the cause of the democracies, which demands in the view 
of its two great leaders, the reestablishment of civil liberties throughout the 
world, we cannot help but feel a growing pressure on the liberty of expression 
of our ideas exerted both by the government and by public opinion. This 
crucible of a war era, to which individual liberties are being temporarily sub- 
jected, justifies the assertion of the national interest over these as well as all 
other constitutional rights of the citizens. 


But in the long run our national interest will be best served, and even in 
this crisis our national effort will be most intelligently directed by . following 
the best American tradition and the English policy in the current war of not 
attempting to so curtail freedom of speech as to discourage well directed con- 
structive criticism of the policies and more particularly the methods of the 
government in waging this war. 


°3Milk Wagon Drivers Union v. Meadowmoor Dairies (1941), 312 U. S. 287, reh’g. 
den. (1941), 312 U. S. 715. 


*4Chafee, op. cit, supra, n. 15 at p. 517, 518, 519. 
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SECOND AMENDMENT 


A well-regulated militia being necessary to the security of a free 
state, the right of the people to keep and bear arms shall not be 
infringed. 

The fear of standing armies caused the makers of the Constitution to place 
great confidence in a well organized militia. The Constitution as adopted repre- 
sented a compromise between the fear of a standing army and knowledge of the 
inadequacy of militia in the Revolutionary War—a standing army was authorized 
but the militia was not abolished. By the provisions of Article I, Section VIII, 
Paragraphs 15 and 16, Congress has the power “To provide for calling forth the 
militia to execute the laws of the Union, suppress insurrections, and repel in- 
vasions ; to provide for organizing and disciplining the militia, and for governing 
such part of them as may be employed in the service of the United States, resery- 
ing to the states respectively the appointment of the officers, and the authority of 
training the militia according to the discipline prescribed by Congress.” 


This amendment apparently is not violated by an Act of Congress prohibiting 
the carrying of concealed weapons (see Robertson v. Baldwin, 165 U. S. 275, 
281-2); nor is a tax laid on shotguns by the National Firearms Act a violation 
because there was no showing that weapons are necessary to a well regulated 
militia. (United States v. Miller, 307 U. S. 174.) 


The second amendment is now substantially a dead letter in the fact of 
police power necessities and the dying out of frontier conditions which required 
every citizen to go armed for his own defense. 


THIRD AMENDMENT 


No soldier shall, in time of peace, be quartered in any house 
without the consent of the owner, nor in time of war, but in a manner 
to be prescribed by law. 


An abuse strongly complained of by the British in papers addressed to their 
sovereign, and referred to in the Declaration of Independence and other papers 
-of the American Revolution was the quartering of large bodies of troops in the 
Colonies. The abuse descended from the custom of English kings, especially the 
Stuarts, of supporting their laws by quartering troops directly upon the citizens. 
In 1791 the need for this guarantee no longer existed in this country. So far 
as we know this amendment has not been judicially construed. 


The Third and Fourth Amendments recognize the principle of the security 
of the dwelling which is embodied in the ancient maxim that a man’s home is his 
castle. 


THE FOURTH AMENDMENT 


The right of the people to be secure in their persons, houses, 
papers and effects, against unreasonable searches and seizures, shall 
not be violated, and no warrants shall issue but upon probable cause, sup- 
ported by oath or affirmation, and particularly describing the place to 
be searched, and the person or things to be seized. 


In the events leading up to the demand by the people for such protection is 
found what is generally acknowledged to have been the primary impetus to the 
formation of a revolutionary party in America. 
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By the Molasses Act of 1733 England sought to favor the British West 
Indies by imposing a prohibitive duty upon molasses and sugar from the non- 
British West Indies. The prosperity of the northern colonies required an ade- 
quate supply of molasses for the rum distilling industry. The British West Indies 
could furnish only about eighteen per cent of the amount needed. The balance 
was available in the French and Spanish West Indies. These latter islands also 
provided an excellent market for the colonies’ fishing and lumber industries which 
gave the colonists a source of capital with which to pay for the manufactured 
articles they were forced to import from England because of the prohibitions upon 
colonial manufacture. The unfairness of the Molasses Act was recognized even 
in England. As a consequence it was loosely enforced and evaded by those 
engaged in the molasses trade. Commerce with the French and Spanish islands 
flourished. The benefits to the French were such that at the outbreak of the 
Seven Years War orders were given by England for the strict enforcement of 
the trade laws. The molasses trade was too vital to the economic well being of 
the colonies to be suppressed easily and smuggling continued. The agents of the 
Crown sought to carry out their instructions by the use of “Writs of Assistance.” 
These writs commanded all officers and subjects of the Crown to “assist” in their 
execution. They were not returnable after execution, but were a continuing au- 
thority during the lifetime of the reigning sovereign. The holder of such a writ 
and his deputies and servants were empowered to search any house, shop, 
warehouse, other building, or ship where they suspected uncustomed goods to 
be and in doing so could break open doors, chests and packages. The only 
limitation upon the use of such writs was that they did not permit the search of 
land structures at night and did not in themselves authorize the arrest of anyone. 
The broad authority given by Writs of Assistance was often grossly abused by the 
Crown agents and the existence of such power was in itself repugnant to the 
colonists’ natural desire to have their houses, belongings and places of business 
secure against the threat of being ransacked by indiscriminate search. 

In 1886 in Boyd v. United States, 116 U. S. 616, the Supreme Court stated 
that the provisions of the Fourth Amendment must be read with the “self-in- 
crimination” clause of the Fifth Amendment, and that when any seizure is “un- 
reasonable” the things seized may not, under the Fifth Amendment, be received 
by any federal court as evidence against the person from whom they were seized. 
A search prosecuted in violation of the Constitution is not made lawful by what 
it brings to light.1. The security afforded by this amendment applies solely to 
governmental action and is not invaded by the unlawful acts of individuals in 
which the Government has no part.? 

The amendment does not mean that lands or premises, vehicles, or places of 
business cannot be searched; “houses” means dwelling places. Searches and 
seizures without a warrant may be made as incidental to a lawful arrest; thus, it 
is no violation of constitutional rights to seize a letter found on the arrested 
person or account hooks found in his control and used in carrying on the criminal 
enterprise on account of which the arrest was made.* All seizures of the person, 
that is, arrests, do not have to be made on a warrant; any citizen may arrest 
anyone whom he sees attempting to commit a felony or forcible breach of the 
peace, and a peace officer may arrest on reasonable grounds of suspicion of 
felony. 

1Ryars v. United States, 273 U. S. 28 (1927). 

2Smith v. Maryland, 18 How. 71 (1855) ; Burdeau v. McDowell, 256 U. S. 465 (1921). 

3United States v. McBride, 261 U. S. 614 (1923). 

*Marron v. United States, 275 U. S. 192 (1927). 
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One of the most controversial problems relating to this amendment and to 
the Fifth Amendment is the use, in Federal Courts, of evidence obtained by wire 
tapping. In Almstead v. United States, 277 U. S. 438, where it was contended 
that the practice of wire-tapping constituted an unreasonable search and seizure 
it was held that wire tapping is neither a search nor a seizure because the shelter 
of the Fourth Amendment must be limited to the “material things” named 
therein. Then the Federal Communications Act of 1934 was enacted, one pro- 
vision of which prohibited any person not authorized by the sender from inter- 
cepting or divulging any intercepted communication. After this enactment the 
Supreme Court held, in Nardone v. United States, 302 U. S. 379, that this pro- 
vision both prohibited wire-tapping by Federal agents and rendered intercepted 
communications inadmissible in evidence in Federal criminal trials. While, under 
this holding such evidence is inadmissible, apparently Congress may, at any time, 
make wire-tapping legal. 


THE FIFTH AMENDMENT 


No person shall be held to answer for a capital or otherwise 
infamous crime, unless on a presentment or indictment of a grand 
jury, except in cases arising in the land or naval forces, or in the 
militia, when in actual service in time of war or public danger; nor 
shall any person be subject for the same offense to be twice put 
in jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of life, liberty or 
property, without due process of law; nor shall private property be 
taken for public use without just compensation. 


The Fourth, Fifth, Sixth and Eighth Amendments are a Bill of Rights for 
accused persons. 

An “infamous crime” is one for which the statute defining the crime au- 
thorizes the court to fix an infamous punishment even though the punishment 
ultimately awarded may not be an infamous one.'' An offense punishable by im- 
prisonment or loss of civil or political privileges, or hard labor is “infamous” in 
the sense used in this amendment. Since the amendment does not define an 
infamous crime, the arbitrary rule has often been applied that a crime punish- 
able by more than a year’s imprisonment. Whether or not an indictment is 
essential depends on this interpretation. Changes in public opinion from one 
generation to another may affect the question of what punishments shall be con- 
sidered infamous. 

At common law a grand jury was a body of men, consisting of not less 
than twelve nor more than twenty-four, returned by the sheriff of every county 
to every session of certain courts, and to whom indictments were preferred. Today 
the federal grand jury consists of twenty-three persons. The proceedings of 
the grand jury are secret and are more or less as follows: Bills of indictment 
are supplied by the attorney general; the jury examine all the witnesses in support 
of an indictment, or enough to satisfy themselves of the propriety of putting the 
accused on trial. The names of the witnesses are written on the indictment. 

While the theory of the function of a grand jury is excellent, there is justifica- 
tion for the contention that of all the constitutional guarantees, that of indict- 
ment by the grand jury is subject to the most abuse and has yielded the least 
returns. While the jury may proceed independently of the prosecutor, generally 
it acts in accordance with the wishes of the prosecutor. Some believe that the 
better practice would be to permit prosecuting attorneys to proceed on their 
own initiative and thus assume a direct responsibility for their prosecutions. 


1Re Clausen, 140 U. S. 200 (1891). 
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THE LAND AND NAVAL FORCES 

Cases arising in the land and naval forces, or in the militia, when in actual 
service in time of war or public danger, are governed by military law, administered 
through court-martial. Article I, Section VIII, Paragraph 14 of the Constitution, 
provides that Congress shall have the power “To make rules for the government 
and regulation of the land and naval forces.” The phrase “in time of war or 
public danger” demonstrates that the Fifth Amendment is designed for times of 
war as well as peace. 


NOR SHALL ANY PERSON BE SUBJECT FOR THE SAME OFFENSE 
TO BE TWICE PUT IN JEOPARDY OF LIFE OR LIMB 

Trial and acquittal of an accused person in a federal court means that a 
person cannot be tried for the same offense. In the event of an acquittal the 
government has no right of appeal. The Supreme Court has said that a person 
has been in jeopardy when he is regularly charged with a crime before a tribunal 
properly organized and competent to try him.’ If the jury cannot agree,” or ii it 
were illegally constituted there is no trial, and so no jeopardy; this is also true 
where a verdict is set aside on appeal by the accused. When the same deed is 
an offense under two different laws, if one law is a federal law and one a state 
law, the prohibition has no application ;* if both laws are enactments of Congress 
the test is whether the two offenses are distinguishable by requiring somewhat 
different evidence in proof of each. 


NOR SHALL BE COMPELLED IN ANY CRIMINAL CASE 
TO BE A WITNESS AGAINST HIMSELF 

The source of this clause is the maxim “no man is bound to accuse himself,” 
a maxim which originated in England in the latter part of the sixteenth century 
in protest against the inquisitorial methods of the ecclesiastical courts. What the 
advocates of the maxim meant was that a person should not be put on trial and 
compelled to answer questions to his detriment unless he had first been properly 
accused. Later, the idea was extended until today, as interpreted by the Supreme 
Court, this clause means, first, an accused on trial cannot be required to take the 
stand at all; second, a witness in any proceeding whatsoever in which testimony 
is legally required, may refuse to answer any question in his answer to which 
might be used as evidence against him in a future criminal prosecution or which 
might uncover other evidence against him; and third, neither an accused nor a 
witness may, generally speaking, be required to produce books and papers which 
might furnish incriminating evidence against them. 

If an accused does take the stand on his own behalf he must submit to cross- 
examination. The privilege of the witness is a personal one, hence, it may not 
be claimed by an agent or officer of a corporation in its behalf, nor in his behal® 
as regards books and papers of the corporation.* Congress may prevent a witness 
from claiming the privilege by promising him immunity from prosecution. 


NOR BE DEPRIVED OF LIFE, LIBERTY OR PROPERTY, 
WITHOUT DUE PROCESS OF LAW 

This clause and the due process clause of the Fourteenth Amendment are, 
from the viewpoint of constitutional limitations on power, the most important 
clauses in the Constitution. 

\Kepner v. United States, 195 U. S. 100 (1904) 

2Dreyer v. Illinois, 187 U. S. 71 (1902) 

3United States v. Lanza, 260 U. S. 377 (1922) 

4Wilson v. United States, 221 U. S. 361 (1911). 











The term “due process of law” springs from article 39 of the Magna Charta 
which prescribes that a freeman may be punished only by “the lawful judgment 
of his peers, or by the law of the land.” The Supreme Court has stated that 
due process of law, within the meaning of the Fifth Amendment referred to 
that law of the land which derives its authority from the legislative powers con- 
ferred upon Congress by the Constitution, exercised within the limits therein 
prescribed, and interpreted according to the principles of the common law; that 
due process of law implies such legal proceedings according to those rules and 
principles which have been established in our systems of jurisprudence for the 
protection and enforcement of private rights. 


The limited space available to us prohibits us from any attempt to discuss 
the many cases construing the term “due process of law.” 


NOR SHALL PRIVATE PROPERTY BE TAKEN FOR PUBLIC USE 
WITHOUT JUST COMPENSATION 

The right of eminent domain is an incident of sovereignty and requires no 
constitutional recognition. This clause, providing for just compensation for prop- 
erty taken, is merely a limitation upon the use of the power. Taking property 
for public use occurs where land or other property of an individual is taken from 
him for the use of the government or public, and where, if the property were not 
paid for, the burden would fall chiefly upon the persons whose property is taken 
and not upon the public generally; in such case payment must be made to pre- 
vent inequality.' 

A valuable contract right is property within the meaning of this amendment, 
and when taken for public use must be paid for by the Government; but when it 
is lost or injured as a consequence of lawful govermental action not a taking, 
the law affords no remedy. Thus, when the government, for war purposes, 
requisitioned the entire production of a steel manufacturer, rendering impossible of 
performance an outstanding contract between the manufacturer and a customer, 
the customer’s rights were not taken by the Government, but frustrated by its 
lawful action.* 


Where the Government takes property of an alien friend by eminent domain 
it must pay the equivalent of full value thereof. The fact that the property oi 
our citizens may be confiscated in that alien’s country does not subject the alien 
friend’s property to confiscation here.* ; 


A taking of private property by the Government, when the emergency of 
the public service in time of war or impending public danger is justified, if the 
necessity for the use of the property is imperative and immediate, the taking of 
such property under such circumstances creates an obligation on the part of the 
Government to reimburse the owner to the full value‘ The obligation of the 
United States to pay just compensation for private property rests upon the Fifth 
Amendment, independent of statute or express promise. A promise’ is implied 
because the duty is imposed by the amendment.® 





1See United States v. Creek Nation, 295 U. S. 103 (1935). 
20mnia Commercial Co. v. United States, 261 U. S. 502 (1923). 
3Russian Volunteer Fleet v. United States, 282 U. S. 481 (1931). 
4United States v. Russell, 13 Wall. 629 (1871). 
5Jacobs v. United States, 290 U. S. 13 (1933). 
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SIXTH AMENDMENT 


In all criminal prosecutions, the accused shall enjoy the right to 
a speedy and public trial by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall have 
been previously ascertained by law, and to be informed of the nature 
and cause of the accusation; to be confronted with the witnesses 
against him; to have compulsory process for obtaining witnesses in 
his favor, and to have the assistance of counsel for his defense. 


This amendment was adopted to prevent a reoccurrence of the injustices of 
the early English criminal trials in which the accused was often secretly im- 
prisoned without knowledge of the exact charge against him and without oppor- 
tunity to prepare a defense, obtain witnesses or the advice of counsel. 


Article III, Section 2 of the Constitution provides for the trial by jury of 
all crimes except impeachment. In spite of this constitutional guarantee of trial 
by jury, many objected to the ratification of the Constitution on the ground, 
among others, that this guarantee still admitted of a secret trial or one that might 
be indefinitely postponed to suit the purposes of the government. For this rea- 
son, the Sixth Amendment was proposed and adopted as a supplement to the 
Constitution. Article III, Section 2 has been interpreted as guaranteeing a trial 
in the mode and according to the principles of the common law. The Sixth 
Amendment has been interpreted as an enumeration of what these common law 
principles were and the amendment places beyond the power of Congress the 
power to abrogate what even at that time were considered as fundamental rights. 


IN ALL CRIMINAL PROSECUTIONS 


As in the case of all the first ten amendments, the Sixth Amendment was 
enacted only as a restraint upon Federal power and not as a restraint upon any 
of the powers of the various state governments. For this reason, the Sixth 
Amendment has no application to criminal trials in state courts. 


The words “all criminal prosecutions” have been construed narrowly and 
refer to a prosecution which is technically criminal in its nature and which 
involves a presentment or indictment by a grand jury for a capital, or other 
infamous crime, as provided in the Fifth Amendment of the Constitution.2 The 
amendment does not include contempt proceedings or the imposition of statutory 
penalties imposed by administrative officers in the enforcement of tariff and tax 
legislation. 

Repeated decisions of the supreme court have determined that a proceeding 
for deportation of an alien who is found to be in the United States in violation 
of law is not a criminal prosecution entitling the alien to a trial by jury. How- 
ever, if unlawful residence within this country were declared by Congress to be 
a crime punishable by hard labor and the confiscation of property, a prosecution 
would be unconstitutional unless the legislation provided for a judicial trial within 
the terms of the Sixth Amendment. 


THE ACCUSED 


The guarantees provided by the Sixth Amendment are inapplicable to citi- 
zens who reside abroad. The Constitution has no operation in another country. 
For this reason, trials conducted by United States consuls in non-Christian coun- 

1Barron use of Tiernan v. Baltimore, 7 Pet. 243 (1833). 

2United States v. Zuckor, 161 U. S. 481 (1896). 

3Zakonaite v. Wolfe, 226 U. S. 277 (1912). 
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tries pursuant to treaties granting extraterritorial rights are not unconstitutional 
if they fail to give the accused a trial by jury. While the American accused of 
crime is thus deprived of the guarantees of the Constitution, he, theoretically at 
least, is better off than if he were forced to submit to the cruel and arbitrary 
treatment of the foreign jurisdiction. ; 


TO A SPEEDY AND PUBLIC TRIAL 


“Speedy” has been defined by the court as a relative term which cannot be 
narrowly defined but which depends upon the circumstances of each particular 
case and which does not preclude delays when necessary in order to further pub- 
lic justice. As to the meaning of the word “public” it has been held in the 
case of Davis v. United States, 247 Fed. 394 (1917) that the accused did not 
have a public trial when everyone was excluded except for two relatives of the 
accused, newspaper men and the attorneys engaged in the trial. Further, the 
exclusion was only during a part of the trial. 


BY AN IMPARTIAL JURY 


This provision refers to a trial by jury according to common law principles 
which were applied in England and this country at the time of the adoption of 
the Constitution. This means a trial by a jury of twelve, in the presence of a 
judge having power to advise the jury concerning the facts, and to give them 
instructions regarding the law, the verdict to be unanimous* The meaning of the 
word “impartial” is also used in the common law sense referring to freedom from 
vice or partiality. There is nothing in the Constitution or the Sixth Amendment 
pertaining to peremptory challenges and hence it has been held that a denial of the 
trial by an impartial jury.® 

In the case of Ruthenberg v. United States, 245 U. S. 480 (1918), the 
court ruled that certain Socialist defendants were not denied any of their consti- 
tutional rights when the jury was made up entirely of property owners and 
members of non-socialistic parties. 


STATE AND DISTRICT WHEREIN THE CRIME 
SHALL HAVE BEEN COMMITTED 

Under this provision, the locality in which the crime is charged to have 
been committed determines the place of trial and hence any one in the United 
States may be subjected to a criminal trial wherever the crime is alleged to have 
been committed. The fact that the residence of the accused may be in a different 
district does not alter the result. In cases involving conspiracy, there may be 
more than one possible district in which the accused may be tried. The place 
of trial might be in any district where an overt act was committed.® 


TO BE INFORMED OF THE NATURE 
AND THE CAUSE OF ACCUSATION 

Here again the amendment simply embodies the old common law. This 
portion of the amendment has been construed to mean that criminal statutes are 
to be strictly construed; that alleged crimes must accurately and clearly set forth 
in the indictment all of the essential elements of the crime in order that the 
defendant can make his defenses and protect himself against any subsequent 
prosecution for the same offense. 

In the case of Rosen v. United States, 161 U. S. 40 (1896) the right to 





4Patton v. United States, 281 U. S. 276 (1930). 
5Sailson v. United States, 250 U. S. 583 (1919). 
6Brown v. Elkott, 225 U. S. 392 (1912). 
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be informed of the nature of the accusation was held not to be denied by omis- 
sion from the indictment of indecent and obscene matter alleged as not proper 
to be spread upon the records of the court. In this case, however, it was held 
that the general language used informed the accused of the nature of the charge 
and that the accused might apply to the court before trial for a bill of particulars 
showing what parts of the obscene matter would be relied upon by the prosecution. 


The accused must be informed of the nature and cause of the accusation; 
statutes fixing and declaring offenses must not be construed so as to embrace 
offenses which are not within their intention and terms. 


The clause entitling the accused to be confronted with the witnesses against 
him means that he is entitled to this absolutely, not, if they can be produced and 
if they are within the jurisdiction.*. Depositions cannot be used by the govern- 
ment in criminal cases. The witnesses must appear in court before the accused, 
testify orally, and be subjected to cross-examination by the defendant. 


The provision that the accused shall have assistance of counsel for his 
defense is an important guarantee, particularly for those unable to employ coun- 
sel. There is no guarantee, except the conscience of counsel, that the work will 
be well done. 


SEVENTH AMENDMENT 


In suits at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be preserved, and 
no fact tried by a jury shall be otherwise reexamined in any court 
of the United States, than according to the rules of common law. 

The term “common law” as used here is distinguished from equity and 
admiralty. 

The amendment is construed in the light of the practice of courts of law and 
chancery in England when the Constitution was adopted. The only modes 
known to the common law to reexamine facts found by a jury are the granting 
of a new trial by the court where the issue was tried, or to which the record was 
properly returnable; or the award of a new trial by an appellate court for some 
error of law which intervened in the proceedings.’ Where a court conditions its 
decision on a motion for a new trial upon a remission of a part of the damage 
found by the jury, it is not a reexamination of the facts by the court within the 
prohibition of this amendment.” Otherwise should the decision be conditioned 
upon an increase in the amount of damages found,® 


EIGHTH AMENDMENT 


Excessive bail shall not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted. 


This provision was taken from the well-known act of Parliament of 1688, 
entitled “an act declaring the rights and liberties of the subject and settling the 
succession of the crown.” 


To require larger bail than the prisoner could give in a case clearly bailable 





See, however, Salinger v. United States, 272 U. S. 542 (1926). 
1Parsons v. Bedford, 3 Pet. 433 (1830). 
2Arkansas Valley Land Co. v. Mann, 130 U. S. 69 (1899). 


“——*Dimick v. Schiedt, 293 U. S. 474 (1935). 
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by law would be to require excessive bail.’ Generally, what is reasonable bail 
is left to judicial discretion by the statutes. 

It is difficult to define with exactitude the limits of the prohibitions againg 
cruel and unusual punishments, but punishments of torture, formerly inflicted for 
atrocious crimes and for high treason, and all others involving unnecessary 
cruelty may safely be said to be within them. The punishment of death is not 
cruel within the meaning of that word as used in the amendment.” 


NINTH AMENDMENT 


The enumeration in the Constitution, of certain rights, shall not 
be construed to deny or disparage others retained by the people. 


There are certain fundamental rights on which no free government may 
trespass, whether they are enumerated in the Constitution or not. 


TENTH AMENDMENT 


The powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the States, are reserved to the States 
respectively, or to the People. 


This amendment disclosed the widespread fear that the National Govern- 
ment might, under the pressure of a supposed general welfare, attempt to exer- 
cise powers which had not been granted. With equal determination the framers 

United States v. Motlow, 10 F. (2d) 657. 

2Ex parte Kemmler, 136 U. S. 436 (1890). 
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intended that no such assumption should ever find justification in the organic 
act, and that if in the future further powers seemed necessary they should be 
granted by the people in the manner they had provided for amending the act. 


The language of this amendment first appeared as a part of the Bill of 
Rights proposed by the Massachusetts and other conventions ratifying the Con- 
stitution. The Articles of Confederation had retained in the States all power 
not “expressly delegated”. Designed to ensure that the United States should be 
a government of limited powers, and that the Constitution should not restrict the 
exercise by the States of the powers not granted it was introduced by Madison 
in the first Congress without the word “expressly”. Attempts to add “expressly” 
in Congress failed, but the phrase “or to the people” was added without 
discussion. 


Until recent years this amendment was interpreted as adding nothing to 
the Constitution as originally adopted, but only as confirming the understanding 
of the people at that time. (See Hepburn v. Griswald, 18 Wall. 603.) While 
for a brief time (See Hopkins v. Cleary, 296 U. S. 315, and United States v. 
Butler, 297 U. S. 1) the amendment was interpreted by the Supreme Court to 
restrict Federal action, the trend is now to return, more or less, to its original 
literal and intended meaning. (See Social Security Cases, Steward Machine Co. 
v. Davis, 301 U. S. 548.) 





Some members of the Association may, from time to time, 
wish to make suggestions to the Association or may have 
some criticism to make of the Association. Others may have 
comment to make about the courts, procedure or the laws in 
general. Feeling that there may not always be an opportunity 
for the member to get his view before the proper committee 
or that some public discussion may be desirable, the Editor 
offers to print all worthwhile letters. An endeavor will be 
made to answer all pertinent questions relative to the activi- 
ties of the Association and to the practice of law. Address 
all correspondence to Editor, Bar Bulletin, 1126 Rowan Build- 
ing, Los Angeles, California. 
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BOARD OF TRUSTEES 
Los ANGELES Bar ASSOCIATION 


Gentlemen : 


Pursuant to its election by the general membership on November 25, 194}, 
your Nominating Committee met at the offices of the Association on Friday, 
November 28, 1941, for the purpose of nominating candidates to fill vacancies 
on the Board of Trustees of the Association, and for the purpose of nominating 
officers for the Association for the year 1942-43. The following Nominating 
Committee members were present: 


Hubert T. Morrow Vere Radir Norton 
Maynard Garrison Joseph I. King 
Jackson W. Chance Whitney R. Harris 
Shirley E. Meserve Lawrence L. Larrabee 
Betty Marshall Graydon Herbert Freston 
Leslie C. Tupper W. Joseph McFarland 


The following Nominating Committee members were absent: Charles E, 
Beardsley, C. E. McDowell and Paul W. Sampsell. 


Lawrence L. Larrabee was elected chairman of the committee, and Leslie 
C. Tupper was elected secretary. 


After its organization the committee thereupon proceeded to unanimously 
nominate the following officers for the Association for the year 1942-43: 


President, George M. Breslin; 
Senior Vice President, William C. Mathes; 
Junior Vice President, Harry J. McClean. 


The following were nominated as trustees to fill the four vacancies on 
the Board of Trustees: 


David Tannenbaum Kimpton Ellis 
Pierce Works Stanley W. Guthrie 
Alexander Macdonald Kenneth N. Chantry 
J. W. McKinley Harold A. Black 


The following were nominated as Trustees of the Association from affiliated 
Bar Associations : 


Carroll M. Counts, Long Beach. 
Charles L. Blek, Inglewood. 


Respectfully submitted, 
1941 NoMINATING COMMITTEE, 


Lawrence L. Larrabee, Chairman. 
Leslie C. Tupper, Secretary. 


December 4, 1941. 
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